Intellectual property agreement

between

[FULL ORGANISATION NAME]
and

[ARTIST'S NAME]

Parties

(1) [FULL ORGANISATION NAME] incorporated and registered in Scotland with company number SC[NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (Client) 

(2) [INDIVIDUAL NAME] of [ADDRESS] (Artist) 

Whereas

(1) 
The Client and the Artist have entered into an agreement dated [XX/XX/XXXX] setting out the terms on which the Artist will supply services to the Client (the “Consultancy Agreement”).

(2)
The Client and the Artist want to enter into a supplementary agreement setting out the intellectual property terms that will apply to the provision of services under the Consultancy Agreement.

(3)
The Client and the Artist agree the following terms and conditions will apply.
Agreed terms

1. TC "1. Interpretation" \l 1Interpretation

1.1 The rules of interpretation and definitions contained in Schedule 2 shall apply to terms that are capitalised in this agreement.

2. TC "4. Fees" \l 1Fees

2.1 Payment terms have been agreed between the Artist and the Client under the Consultancy Agreement.  The Artist agrees and acknowledges that no further fees or compensation other than those provided for in the Consultancy Agreement are due or may become due to the Artist in respect of the performance of their obligations under this agreement.
3. TC "9. Intellectual property" \l 1Intellectual property

Option 1
3.1 The Artist hereby assigns to the Client all existing and future Intellectual Property Rights in the Works and the Inventions and all materials embodying these rights to the fullest extent permitted by law.  The Artist hereby assigns to the Client all existing and future Intellectual Property Rights assigned to them by any participants in any part of the Services or Engagement. 

3.2 The Artist undertakes:

(a) to notify to the Client in writing with full details of any Inventions promptly on their creation;

(b) to keep details of all Inventions confidential;

(c) whenever requested to do so by the Client, and in any event on the termination of the Engagement, promptly to deliver to the Client all correspondence, documents, papers and records on all media (and all copies or abstracts of them), recording or relating to any part of the Works and the process of their creation which are in their possession, custody or power;

(d) not to register nor attempt to register any of the Intellectual Property Rights in the Works, nor any of the Inventions, unless requested to do so by the Client; and

(e) to do all acts necessary to confirm that absolute title in all Intellectual Property Rights in the Works and the Inventions has passed, or will pass, to the Client.

3.3 The Artist warrants to the Client that:

(a) they have not given and will not give permission to any third party to use any of the Works or the Inventions, nor any of the Intellectual Property Rights therein;

(b) they are unaware of any use by any third party of any of the Works or Intellectual Property Rights in the Works; 
(c) they will not infringe the intellectual property rights of any third party in connection with the Engagement; and

(d) the use of the Works and Inventions by the Client, will not infringe the rights of any third party.

3.4 The Artist waives any moral rights in the Works to which they are now or may at any future time be entitled under Chapter IV of the Copyright Designs and Patents Act 1988 or any similar provisions of law in any jurisdiction, including (but without limitation) the right to be identified, the right of integrity and the right against false attribution, and agrees not to institute, support, maintain or permit any action or claim to the effect that any treatment, exploitation or use of such Works or other materials infringes the Artist's moral rights.

3.5 The Artist undertakes, at the expense of the Client, at any time either during or after the Engagement, to execute all documents, make all applications, give all assistance and do all acts and things as may, in the opinion of the Client, be necessary or desirable to vest the Intellectual Property Rights in, and to register them in, the name of the Client and to defend the Client against claims that works embodying Intellectual Property Rights or Inventions infringe third party rights, and otherwise to protect and maintain the Intellectual Property Rights in the Works and the Inventions.
Option 2
3.6 The Client shall own all existing and future Intellectual Property Rights in the Works and the Inventions and all materials embodying these rights to the fullest extent permitted by law.

3.7 The Client hereby grants the Artist a perpetual, irrevocable, non-exclusive, sub-licensable, royalty-free licence to copy, download, modify, distribute, display, make available and otherwise use for any purpose whatsoever, the Intellectual Property Rights in the Works and the Inventions, and all materials embodying these rights, subject to the Client identifying the Artist as the artist.
3.8 The Artist warrants to the Client that it will not infringe the Intellectual Property Rights of any third party in connection with the Engagement. 

3.9 The Artist warrants to the Client that the Works and Inventions, and their use by the Client, will not infringe the Intellectual Property Rights of any third party.
4. Intellectual Property Indemnity

4.1 The Artist agrees to indemnify the Client and keep it indemnified at all times against all or any costs, claims, damages or expenses incurred by the Client, or for which the Client may become liable, with respect to any intellectual property infringement claim or other claim relating to the Works or Inventions. The Artist shall maintain adequate liability insurance coverage and ensure that the Client's interest is noted on the policy, and shall supply a copy of the policy to the Client on request. The Client may at its option satisfy this indemnity (in whole or in part) by way of deduction from any payments due to the Artist.

5. TC "10. Insurance and liability" \l 1Insurance and Liability
5.1 The Artist shall maintain in force during the period of this agreement insurance cover with reputable insurers that is adequate to meet its potential liabilities in connection with the Engagement.

5.2 Nothing in this agreement shall limit or exclude the liability of either the Artist or the Client for: (i) death or personal injury caused by negligence; (ii) fraud or fraudulent misrepresentation; or (iii) any other sort of liability which cannot legally be limited or excluded.

5.3 Subject to clause 5.2, neither the Client nor the Artist shall be liable to the other for: (i) loss of profit; (ii) loss of sale or business; (iii) loss of agreements or contracts; (iv) loss of anticipated savings; (v) loss of or damage to goodwill; or (vi) indirect or consequential loss, in connection with this agreement.

5.4 Subject to clause 5.2, the Client’s liability to the Artist in connection with this agreement shall not exceed the value of the fees payable to the Artist under the Consultancy agreement.
5.5 Subject to clause 5.2, and other than in relation to liability arising under clause 4.1, the Artist’s liability to the Client in connection with this agreement shall not exceed the value of £[AMOUNT].
5.6 For the avoidance of doubt, it is the parties’ intention that nothing contained in this clause 5 shall be construed as limiting the Artist’s liability under the Consultancy Agreement.
6. TC "11. Termination" \l 1Termination
6.1 This agreement will terminate immediately on termination or expiry of the Consultancy Agreement.
6.2 The Client may terminate this agreement on 15 days’ written notice for any reason whatsoever.
7. TC "13. Status" \l 1Status 

7.1 The Artist will be an independent contractor and nothing in this agreement shall render the Artist an employee, worker, agent or partner of the Client, and the Artist shall not hold themselves out as such.

8. TC "14. Notices" \l 1Notices

8.1 Any notice or other communication given to a party under or in connection with this agreement shall be in writing and shall be delivered by hand or by pre-paid first-class post or other next working day delivery service at the address given in this agreement or as otherwise notified in writing to the other party, or by email to [EMAIL ADDRESS] if to the Artist, or to [EMAIL ADDRESS] if to the Client.
8.2 Unless proven otherwise, any notice or communication shall be deemed to have been received:

(a) if delivered by hand, at the time the notice is left at the address given in this agreement or given to the addressee; 
(b) if sent by pre-paid first-class post or other next working day delivery service, at 9.00 am on the second Business Day after posting; or
(c) if by email, on the date and time of transmission.

8.3 If deemed receipt under clause 

REF a508025 \h \w
14.2 would occur outside business hours in the place of receipt, it shall be deferred until business hours resume. In this clause 

REF a440309 \h \w
14.3, business hours means 9.00am to 5.00pm Monday to Friday on a day that is not a public holiday in the place of receipt.

8.4 This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any other method of dispute resolution.
9. TC "15. Entire agreement" \l 1Entire agreement

9.1 This agreement and the Consultancy Agreement constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.

9.2 Each party acknowledges that in entering into this agreement it does not rely on, and shall have no remedies in respect of, any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this agreement.

9.3 Each party agrees that it shall have no claim for innocent or negligent misrepresentation or negligent misstatement based on any statement in this agreement.

10. TC "16. Variation" \l 1Variation 

No variation of this agreement shall be effective unless it is in writing and signed by the parties (or their authorised representatives).

11. TC "17. Counterparts" \l 1Counterparts

11.1 This agreement may be executed in any number of counterparts.

11.2 Where executed in counterparts this agreement shall not take effect until each of the counterparts has been delivered (including via email).
12. TC "18. Third party rights" \l 1Third party rights

12.1 This agreement does not give rise to any rights under the Contract (Third Party Rights) (Scotland) Act 2017 for any third party to enforce or otherwise invoke any term of this agreement.

13. TC "19. Governing law" \l 1Governing law

This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of Scotland.

14. TC "20. Jurisdiction" \l 1Jurisdiction

Each party irrevocably agrees that the Scottish courts shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).

IN WITNESS WHEREOF this agreement consisting of this and the preceding [NUMBER] pages together with the 3 Schedules annexed hereto are executed as follows:

	Signed for and on behalf of [CLIENT]
BY [NAME OF DIRECTOR/SECRETARY/AUTHORISED SIGNATORY] [a director OR its secretary]
	
	....................
[SIGNATURE OF DIRECTOR/SECRETARY/AUTHORISED SIGNATORY]

	
	
	

	

	

	Signed by [ARTIST] 

	
	....................

	

	


This schedule is Schedule 1 and is referred to in the foregoing agreement between [CLIENT] and [ARTIST]
Schedule 1 Definitions
1.
The following rules of interpretation and apply in this agreement (unless the context requires otherwise).

1.1
The headings in this agreement are inserted for convenience only and shall not affect its construction.

1.2
A reference to a particular law is a reference to it as it is in force for the time being taking account of any amendment, extension, or re-enactment and includes any subordinate legislation for the time being in force made under it.

1.3
Unless the context otherwise requires, words in the singular shall include the plural and in the plural shall include the singular.

1.4
Schedule 1 forms part of this agreement and shall have effect as if set out in full in the body of this agreement. Any reference to this agreement includes Schedule 1.
1.5


A reference to a holding company or a subsidiary means a holding company or a subsidiary (as the case may be) as defined in section 1159 of the Companies Act 2006 and a company shall be treated, for the purposes only of the membership requirement contained in sections 1159(1)(b) and (c), as a member of another company even if its shares in that other company are registered in the name of (a) another person (or its nominee), whether by way of security or in connection with the taking of security, or (b) as a nominee.

2.  The following definitions shall apply to terms when capitalised in this agreement:

Business Day: a day, other than a Saturday or Sunday, when banks in Edinburgh are open for business.
Deliverable: any outputs of the Services and any other documents or materials provided by the Artist to the Client in relation to the Services (excluding the Artist's equipment).


Engagement: the engagement of the Artist by the Client to provide Services on the terms of the Consultancy Agreement.
Intellectual Property Rights: patents, utility models, rights to Inventions, copyright and neighbouring and related rights, moral rights, trademarks and service marks, business names and domain names, rights in get-up and trade dress, goodwill and the right to sue for passing off or unfair competition, rights in designs, rights in computer software database rights, rights to use, and protect the confidentiality of, confidential information (including know-how and trade secrets) and all other intellectual property rights, in each case whether registered or unregistered and including all applications and rights to apply for and be granted, renewals or extensions of, and rights to claim priority from, such rights and all similar or equivalent rights or forms of protection which subsist or will subsist now or in the future in any part of the world.
Invention: any invention, idea, discovery, development, improvement or innovation made by the Artist in the provision of the Services, whether or not patentable or capable of registration, and whether or not recorded in any medium.
Services: the services provided by the Artist in a consultancy capacity for the Client as more particularly described in the Consultancy Agreement.
Termination Date: the date of termination of this agreement, howsoever arising.
Works: all records, reports, documents, papers, drawings, designs, transparencies, photos, graphics, logos, drawings, paintings, murals, artistic works, typographical arrangements, software, and all other materials in whatever form, including but not limited to hard copy and electronic form, including Deliverables, prepared by the Artist in the provision of the Services.
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